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FI NAL CORDER

Pursuant to notice, an adm nistrative hearing was held before D ane D
Trenor, Hearing Oficer with the Division of Admi nistrative Hearings, on June 27
and 30, 1980, in Tanpa, Florida. The issue for determ nation at the hearing was
whet her respondent's proposed Rul e 40D 2. 301, subsections (6) and (7), Florida
Admi ni strative Code, constitutes an invalid exercise of delegated |egislative
aut hority.

APPEARANCES

For Petitioner: Kenneth E. Apgar
de la Parte and Butler, P.A
403 North Morgan Street, Suite 102
Tanpa, Florida 33602

For Intervenor: Steven C. Sweet
John T. Allen, Jr., P. A
4508 Central Avenue
St. Petersburg, Florida 33711

For Respondent: L.M Blain and Thomas E. Cone
Bl ai ne and Cone, P.A.
202 Madi son Street
Post O fice Box 399
Tanmpa, Florida 33601

I NTRCDUCTI ON

By a petition tinmely filed with the Division of Adm nistrative Hearings
pursuant to Florida Statutes, Section 120.54(4), the West Coast Regi onal Water
Supply Authority seeks an administrative determination of the invalidity of
respondent's Rul e 40D 2.301(6) and (7), Florida Adm nistrative Code.
Thereafter, Pinellas County filed a notion to intervene as a party-petitioner.



Prior to the hearing, the petitioner filed a notion for official
recognition of certain docunents and a notion for summary final order. The
i ntervenor joined in said notions. These prehearing notions were considered at
t he outset of the hearing.

Wt hout objection fromthe respondent, the nmotion of Pinellas County to
intervene as a party-petitioner was granted. The nmotion for official
recognition was granted for the sole purpose of considering the notion for
summary final order. This latter notion sought a summary order declaring the
proposed rule invalid on the grounds of collateral estoppel or estopped by
judgrment. In support of the nmotion, the parties-petitioner cite the
consol i dated cases of Pinellas County v. Southwest Florida Water Managenent
District, Case No. 79-2325R, and West Coast Regional Water Supply Authority v.
Sout hwest Fl ori da Water Managenent District, Case No. 79-2393R wherein by Fina
Order entered on April 9, 1980, the undersigned Hearing O ficer declared the
respondent's existing Rule 16J-2.11(3), Florida Adm nistrative Code, to be an
i nvalid exercise of delegated |legislative authority. That rule provided that
t he i ssuance of a consunptive use permt would be denied if the amount of water
consunptively used woul d exceed the water crop of |ands owned, |eased or
otherwi se controlled by the applicant. After considering the notion for sunmary
final order, the respondent's response to the notion and oral argunent by the
respective parties, the notion was deni ed on the grounds that the factual and
| egal issues in the instant proceeding were not litigated and determned in the
prior proceedings.

The cause then proceeded to an evidentiary hearing. Follow ng the close of
the testi nony, the respondent requested pernmission to submt to the Hearing
Oficer a final, approved version of the proposed challenged rule with correct
nunberi ng of subsections. The parties-petitioner had no objection provided that
t he proceedi ng be kept open through July 8, 1980, to allow any response they may
have to the revised version of the challenged rule. The revised proposed rule
was tinmely submitted and no further response was filed. The hearing was
officially closed on July 8, 1980, and the transcript was filed on July 22,

1980.

Subsequent to the hearing, all parties submtted proposed orders contai ning
proposed findings of fact and proposed concl usions of |aw. These docunents, as
wel | as the nmenoranda submitted by the parties, have been carefully considered
by the undersigned. To the extent that the parties' proposed findings of fact
are not incorporated in this Final Order, they are rejected as being either
irrelevant and immterial to the issues for determ nation herein, not supported
by conpetent, substantial evidence adduced at the hearing or as constituting
concl usi ons of | aw as opposed to findings of fact.

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the follow ng relevant facts are found:

1. The petitioner West Coast Regional Water Supply Authority (WCRWSA) was
formed in 1974 by inter-local agreenment under Chapter 373, Florida Statutes, as
a supply entity to provide and devel op sources of water for its nenbers and
ot her governnental entities. The nmenbers of WCRWSA include the two cities of
St. Petersburg and Tanpa and the three counties of Pinellas (intervenor herein),
Hi | | sbor ough and Pasco.



2. The petitioner and the intervenor own and operate permtted well fields
whi ch are regul ated by the respondent Southwest Florida Water Managenent
District (SWWWD) and are therefore subject to the rules and regul ati ons of
SWWWD. Al parties have stipul ated, and the evidence so denonstrates, that the
WCRWEA and Pinellas County are substantially affected by the chall enged proposed
rul e and therefore have standing to challenge its validity.

3. The proposed rul e being challenged in this proceedi ng was consi dered by
t he Governing Board of SWFWWWD as a result of a prior rule being declared invalid
i n another proceeding. The prior rule, codified as Rule 16J-2.11(3), Florida
Admi ni strative Code, provided as follows:

16J-2.11 Conditions for a Consunptive Use Permt
(3) Issuance of a permt will be denied if

t he amount of water consunptively used will
exceed the water crop of |ands owned, |eased

or otherw se controlled by the applicant.
(Except where determ ned ot herw se, the water
crop [precipitation | ess evapotranspiration]

t hroughout the District will be assumed to

be three hundred sixty-five thousand (365, 000)
gal l ons per year per acre.)

By Final Order dated April 9, 1980, 1/ that rule was declared to be an invalid
exerci se of delegated |egislative authority on the grounds that

(a) it exceeded SWWWD s statutory authority
under Chapter 373, Florida Statutes,

(b) it inpermissibly conflicted with provisions
of Chapter 373, Florida Statutes,

(c) it created property rights to water by
virtue of land ownership contrary to Chapter
373 and the decision in the case of Village
of Tequesta v. Jupiter Inlet Corp., 371 So.2d
and 663 (Fla. 1979); and

(d) it was a hydrol ogically unsound net hod
of determ ning the issuance or denial of
consunptive use permts and was accordingly
arbitrary and capricious in nature.

4. The two subsections of proposed Rul e 40D 2. 301 being challenged in this
proceedi ng read as foll ows:

"40D-2.301. Conditions for |Issuance of Permts.
(6) Anmong other factors to be considered by
the Board in determ ni ng whether a particul ar
use is consistent with the public interest
wi Il be: the maxi num anmount to be wi t hdrawn
of a single day; the average anount to be

wi t hdrawn during a single week, during a
typical growing (or irrigation) season
during an extrenme cold season, during a

year of extrene drought an during the term
of the proposed permit; the anmount to be

wi thdrawn in relationship to amounts bei ng

wi t hdrawn from adj acent or nearby properties;



the proximty of withdrawal points to | ocation
of points of withdrawal by others; the tota
anmounts presently permtted fromthe entire
basin, or other hydrologic unit; and the
change in storage that such w thdrawal and

use will cause.

(7) If the proposed consunptive use wll
average less than 1,000 gallons per acre per
day, in the absence of evidence to the contrary,
the Board will presume that the quantity of
wat er proposed for consunptive use i s consistent
with the public interest and the applicant
will not be required to submt further evidence
on this point. |If the proposed consunptive
use is to average 1,000 gallons or nore per
acre per day, the applicant nust establish
that the proposed use of water in such quantity
is consistent with the public interest.

(NOTE: Present subsections 6 through 11 will
be renunbered consecutively follow ng the
above new subsections.)

5. The factors listed in subsection (6) of the proposed rule are not all-
i nclusive. Each of the factors listed are resource related or hydrol ogi ca
consi derations. The effect of each of the factors listed is appropriate for
consi derati on by the CGoverni ng Board of SEFWD when making a determination as to
whet her a consunptive use pernit should be granted. Wth the exception of that
portion of subsection (6) relating to a weekly average anount to be w t hdrawn,
the factors listed in subsection (6) are covered by existing specific rules of
SWFWWD.

6. The word "acre" in the phrase "1,000 gall ons per acre per day" is
i ntended to nean | and owned, | eased or otherwi se controlled by the applicant.

7. The figure of 1,000 gallons per acre per day represents the average
quantity of water which is available within the respondent's District for man's
use and to mmintain natural systenms. The figure is a district wide estimation
It cannot be arbitrarily applied to any specific site within the District due to
the fact that different parcels of |and do not possess identical geol ogic or
hydr ol ogi ¢ characteristics. The anmount of water which is available froma
specific parcel of land is dependent upon geographical and hydrol ogi cal factors
whi ch vary considerably fromsite to site. These factors include, anong other
thi ngs, the amount of rainfall the |and receives, the water table, the existence
of confining |layers, soil and vegetation types, and transm ssivity, storage and
| eakage coefficients.

8. Wthdrawal s of water in small anounts per acre per day are generally
less likely to have adverse hydrol ogic effects on the water resources within the
District than are withdrawals in greater ampunts. In nost areas of the
District, 1,000 gallons per acre per day can be w thdrawn w t hout jeopardizing
or adversely affecting the resource or the availability of water for others.
This woul d not necessarily be true of coastal areas where salt water intrusion
is a possibility or in areas where wells presently exist which withdraw | arge
quantities of water on a daily basis. Eighty-nine percent (89% of the nore
than 6, 000 consunptive use pernits which have been issued by the SWWWD are for
anmounts | ess than 1,000 gall ons per acre per day.



CONCLUSI ONS OF LAW

9. There is no issue in this proceeding as to the standing of the
petitioner or the intervenor to seek an adm nistrative deternm nation as to the
validity of proposed Rule 40D-2.301(6) and (7), nor is there any issue
concerning the respondent's conpliance with the procedural requirenments in the
rul e adoption proceeding. The sole issue is whether subsections (6) and (7) of
Rul e 40D- 2. 301 constitute invalid exercises of delegated |egislative authority.

10. The multi-faceted contentions of the petitioner and the intervenor to
support their claimof invalidity include assertions that

(a) SWWWD has no authority to add a fourth criterion to the three
statutory criteria for obtaining a consunptive use permt;

(b) SWWWD may not create a property right to water by virtue of |and
owner shi p;

(c) the rule is arbitrary and without a
rational basis in fact;

(d) SWWWD has no authority to attenpt to
define the term"public interest” in strictly
hydr ol ogi cal terms;

(e) the list of factors in proposed sub-
section (6) is inconplete and vague, wi thout
reference to the effect to be allocated to the
factors listed therein; and

(f) the phrase "inthe absence of evidence
to the contrary” in subsection (7) is vague.

11. The permitting of consunptive uses of water is governed by Florida
Statutes, Chapter 373, Part Il. SWWD is given authority to promulgate rules
not inconsistent with Chapter 373. Section 373.171 and 373. 113, Florida
Statutes. The criteria required to be nmet prior to the issuance of a
consunptive use permt have been set forth by the legislature as foll ows:

"373.223. Conditions for a permt.

(1) To obtain a permt . . ., the applicant
nmust establish that the proposed use of water:

(a) 1s a reasonable beneficial use as defined
ins. 373.019(5); and

(b) WII not interfere with any presently
exi sting | egal use of water; and

(c) 1s consistent with the public interest.
The definition of "reasonabl e-beneficial use" is now set forth in Section

373.019(4), Florida Statutes (1979), as

"the use of water in such quantity as is
necessary for econom c and efficient
utilization for a purpose and in a manner



whi ch is both reasonabl e and consi st ent
with the public interest.”

12. The chal Il enged portions of proposed Rule 40D-2.301 constitute an
attenpt by SWWWD to |list sonme of the factors which will be considered by the
governi ng Board in determ ni ng whether an application is "consistent with the
public interest” and to informthe public as to the quantum of proof necessary
to conply with the statutory criterion relating to the concept of public
interest. An agency certainly has the authority to set forth in rule formits
interpretation of the statutes it is called upon to inplenent or enforce and to
informthe public of the procedures it will follow in carrying out the |anguage
of the statute. |Indeed, the very definition of a "rule" includes agency
statenments of general applicability which "inplenent, interpret or prescribe |aw
or policy" or describe the "procedure or practice requirenments of an agency."
Section 120.52(14), Florida Statutes.

13. The petitioner and intervenor contend, in sunmary form that the
SWWWWD has inproperly defined the term"public interest” in vague, purely
hydr ol ogi cal ternms and have created an unl awful presunption with respect to the
consi derati on of consunptive use pernit applications. The evidence adduced at
the hearing, together with the | anguage contained in the challenged rule, does
not support such contentions.

14. Wth respect to the contentions that the factors listed in subsection
(6) are vague, inconplete and confined to hydrol ogi cal considerations, it nust
first be noted that subsection (6) begins with the | anguage "anong ot her factors
to be considered by the Board . . ." This language clearly illustrates that the
list of factors is not intended to be all-inclusive, and the evidence adduced at
the hearing confirms such intent. Each of the factors listed constitutes a
val i d consideration when acting upon a pernit application. They are reasonably
related to the protection of the resource and the consunptive use of water by
the public. The fact that there may be other, equally valid factors to be
considered in the evaluation of permt applications does not render the
chal | enged subsection (6) invalid. That portion sinply defines sone of the
factors which will be considered in the "public interest” determ nation. The
proposed rul e does not preclude the applicant or the Governing Board from
consi dering other factors. Also, under the ternms of Section 373.223, Florida

Statutes, the applicant nmust still denonstrate that the proposed use is a
"reasonabl e beneficial use" and that it "will not interfere with any presently
exi sting |l egal use of water." Factors pertaining to these criteria nmust stil

be presented by the applicant and considered by the Governing Board from
consi dering other factors. Also, under the ternms of Section 373.223, Florida

Statutes, the applicant nmust still denonstrate that the proposed use is a
"reasonabl e beneficial use" and that it "will not interfere with any presently
existing |l egal use of water." Factors pertaining to these criteria nmust stil

be presented by the applicant and considered by the Governing Board. Finally,

it should be renenbered that a person regul ated by an agency or having a
substantial interest in an agency rule may petition the agency to adopt or anend
arule. Florida Statutes, Section 120.54(5).

15. The next group of assertions by the petitioner and the intervenor
relate to subsection (7) of the proposed rule. In summary, it is contended that
use of the test of "1,000 gallons per acre per day" (the water crop theory) is
hydrologically and legally invalid and cannot be utilized as the basis for a
presunption. The | anguage and effect of the prior rule is equated by the
chal l engers with the present, proposed rule.



16. The prior rule, in unequivocal terns, called for a denial of a permt
application to withdraw anounts in excess of 1,000 gallons per acre per day.
The present proposed rule sinply creates a presunption that particular
quantities of water w thdrawals, absent evidence to the contrary, are consistent
with the public interest. Unlike the prior rule, the rule does not nandate
denial of a permt when the applicant requests in excess of 1,000 gallons of
wat er per acre per day, that quantity of water, in the absence of evidence to
the contrary, will be presuned to be consistent with the public interest and the
applicant will not be required to submt further evidence with regard to that
criterion. The proposed rule does not presunme that the permit will be issued or
deni ed based upon the ampunt of water to be withdrawn. It sinply presunes that
if the withdrawal rate is less than 1,000 gallons per acre per day, it satisfies
the "public interest” criterion without the necessity for further information

17. The proposed rul e does not create, grant or deny property rights to
water by virtue of |and ownership. It sinply provides that applicant
information as to the anobunt and nature of proof required to satisfy one of the
three statutory criteria for consunptive use pernmts. Gouping the figure of
1,000 gallons per day to the amobunt of acreage involved provides the agency wth
i nformati on concerning the density of withdrawals froma given area. The factor
of density, along with the size of a withdrawal, is rationally related to the
ultimate issue of adverse hydrol ogi cal consequence.

18. The undersi gned concl udes that the respondent has authority to create
such a procedural evidentiary presunption if it is otherw se reasonably and
rationally related to the purposes of the enabling |legislation and is not
arbitrary and capricious. SWWMD obviously has authority to set guidelines for
the regul ati on of consunptive uses within the purposes of Chapter 373. It has
illustrated two rational reasons for creating a presunption in favor of the
"public interest"” criterion based upon a withdrawal rate of |ess than 1,000
gal l ons per acre per day. First, this figure represents the average quantity of
water that is available throughout the District. 1In other words, that anount
will be naturally replenished on a districtw de basis by the hydrol ogi c cycle.
Second, the SWFWD has denonstrated that in nost areas throughout the District,
quantities of water may be withdrawn up to 1,000 gall ons per acre per day
wi t hout substantial risk of adverse hydrol ogic inpact. SWWD s accunul at ed
experience in regulating withdrawal s of less than 1,000 gallons per acre per day
is vast (89%of the 6,000 permts issued), and drawing the line at this
nunerical anmount has not been denonstrated to be arbitrary or capricious.

19. Petitioner and intervenor have argued that a presunption cannot be
based upon a hydrol ogi cal |y unsound concept, and cite the final order entered in
the cases challenging the prior existing rule which was declared invalid. In
those cases, cited el sewhere in this Order, the concept which was decl ared
i nval i d based upon hydrol ogi cal unsoundness was that a specific permt could be
denied solely on the basis of the water crop theory. As indicated above, the
present rule does not purport to use the water crop theory as a basis for
granting or denying an application for a permt. It is sinply an evidentiary
presunpti on whi ch di sappears in the face of sonme evidence that the application
is inconsistent with the public interest. Applicants who seek to w thdraw nore
than 1,000 gall ons per acre per day are not even affected by the presunption
For them the burden of proof is to illustrate to the Governing Board that the
three statutory criteria are net.

20. Finally, it is claimed that the ternms and phrases used in subsections
(6) and (7) of the challenged rule are vague and ambi guous and do not put an
applicant or other interested person on notice as to the type of information



called for or as to the effect to be given the information provided. The
chal | engers have failed to denonstrate such a contention on the record of this
proceedi ng. The hydrol ogical factors listed in proposed subsection (6) are
specifically covered in a nore detailed fashion by other rules of the
respondent. Q@uidance can therefore be gleaned fromthose rules as to the effect
to be given to the various factors. This is also true with respect to the
phrase "in the absence of evidence to the contrary” in subsection (7). The
phrase pertains to any evidence which would tend to illustrate that the quantity
proposed by an applicant is not consistent with the public interest.

FI NAL ORDER
Based upon the findings of fact and conclusions of law recited herein, it

is ORDERED t hat respondent’'s proposed Rule 40D 2.301(6) and (7) constitutes a
valid exercise of delegated |egislative authority.

Done and entered this 8th day of August, 1980.

DI ANE D. TREMOR, Hearing O ficer

Di vision of Admi nistrative Hearings
101 Collins Buil ding

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 8th day of August, 1980.

ENDNOTE

1/ Pinellas County v. Southwest Florida Water Managenent District, DOAH Case
No. 79-2325R, and West Coast Regi onal Supply Authority v. Southwest Fla. Water
Managenment District, DOAH Case No. 79-2393R
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